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Public Resources Code § 21166 
(paraphrased)

When an environmental impact report (“EIR”) has been 
prepared, no subsequent or supplemental EIR shall be required 
unless:

a) Project changes require major revisions of the EIR.

b) Changed circumstances have occurred that require major 
revisions.

c) New information becomes available that was not known and could 
not have been known at the time the EIR was certified. 
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Next Discretionary Approval

CEQA Guidelines § 15162(c) provides:
“If after the project is approved, any of the conditions described in 
subsection (a) occurs, a subsequent EIR or negative declaration 
shall only be prepared by the public agency which grants the next 
discretionary approval for the project, if any.”

CEQA Guidelines § 15352(b):
“With private projects, approval occurs upon the earliest 
commitment to issue where the issuance by the public agency of a
discretionary contract, grant, subsidy, loan, or other form of 
financial assistance, lease, permit, license, certificate, or other 
entitlement for use of the project.”



Next Discretionary Approval 
(Continued)

Youngblood v. Board of Supervisors
(1978) 22 Cal.3d 644, 655-656

City of West Hollywood v. Beverly Towers, Inc.
(1991) 52 Cal.3d 1184, 1190-1191, fn. 5

Beck Development Co., Inc. v. Southern Pacific Transportation 
Company (1996) 44 Cal.App.4th 1160, 1199

Soderling v. City of Santa Monica
(1983) 142 Cal.App.3d 501, 509

63 Ops. Cal. Atty. Gen. 844 (1980)

Government Code § § 66473 and 66474.1



CEQA Guidelines § 15162 
(paraphrased)

a) Substantial project changes require major revisions of the EIR 
because of new significant environmental effects or a substantial 
increase in the severity of previously identified effects; 

b) Changed circumstances, etc.
c) The new information referred to in Public Resources Code § 21166 

shows:
1) The project will have significant effects not discussed in the previous 

EIR or negative declaration; 
2) The effects will be more severe than discussed in the previous EIR; 
3) Mitigation measures or alternatives previously found not to be 

feasible are in fact feasible and the project proponents decline to 
adopt the mitigation measure or alternative; or 

4) New mitigation measures or alternatives, etc.
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CEQA Guidelines § 15163 
(paraphrased)

“Subsequent” or “supplemental” EIR:  What’s the 
difference and why does it matter?

The agency may prepare a supplemental EIR if any of the 
conditions described in section 15162 would require 
preparation of a subsequent EIR and only minor additions or 
changes would be necessary to make the previous EIR 
adequate.  Hobson’s Choice No. 1
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How about a 106-page addendum? 

CEQA Guidelines § 15164 permits the use of an addendum, 
which does not require circulation for public review, where (a) 
some changes or additions are necessary to the previously 
certified EIR, but none of the section 15162 conditions exists, or 
(b) “minor technical changes or additions” are necessary to an 
adopted negative declaration, but none of the section 15162 
conditions exists.

The saga of Fund for Environmental Defense v. County of 
Orange (1988) 204 Cal.App.3d 1538
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Standard of Review

• Doubts are resolved in favor of finality, not in favor of reopening 
the CEQA process with a supplemental EIR, “even if  the initial 
EIR is discovered to have been fundamentally inaccurate and 
misleading in the description of a significant effect or the severity 
of its consequences.” (Laurel Heights Improvement Assn. v. 
Regents of University of California (1993) 6 Cal.4th 1112, 1130.)

• The courts err in favor of finality because “the time for 
challenging the sufficiency of the original EIR has long since 
expired [citation], and the question is whether circumstances have 
changed enough to justify repeating a substantial portion of the
process.” (Bowman v. City of Petaluma (1986) 185 Cal.App.3d 
1065, 1073, italics omitted.)
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Standard of Review
(continued)

• “The low threshold for requiring the preparation of an EIR in 
the first instance is no longer applicable; instead, agencies are 
prohibited from requiring further environmental review unless 
the stated conditions are met.” (Friends of Davis v. City of 
Davis (2000) 83 Cal.App.4th 1004, 1017-1018.)

• Once the results of the environmental review process have been 
achieved, the interests of finality are favored over further public 
comment.  (Id. at p. 1018)

9



What happens if the “changes”
occur before project approval?

Laurel Heights Improvement Assn. v. Regents 
of University of California (1993) 6 Cal.4th 
1112.
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Benton v. Board of Supervisors
(1991) 226 Cal.App.3d 1467, 1477-1481.
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Do the protections afforded by section 21166 of 
the Public Resources Code apply to projects 

approved on the basis of a negative declaration?



Is it a new project?  
Or is it a modification of a project 

already approved?

Gentry v. City of Murrieta
(1995) 36 Cal.App.4th 1359, 1400-1405
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Beware of disguised attacks 
on the underlying EIR

Temecula Band of Luiseño Mission Indians v. 
Rancho Cal. Water Dist. (1996) 43 Cal.App.4th 425, 
437.
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What if the agency adopts mitigation 
measures that reduce the impacts to a 

level of insignificance?

River Valley Preservation Project v. 
Metropolitan Transit Development Bd. (1995) 
37 Cal.App.4th 154, 168.
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How about changing the project and
bypassing the discretionary approval process?

Concerned Citizens of Costa Mesa, Inc. v. 32nd 
Dist. Agricultural Assn. (1986) 42 Cal.3d 929, 
936
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Is a critical habitat designation 
“new information”?

Fort Mojave Indian Tribe v. Department of 
Health Services (1995) 38 Cal.App.4th 1574, 
1597, 1604-1606
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Hearing and Findings

If the agency declines to require subsequent or supplemental 
environmental review, are findings required?

Benton v. Board of Supervisors (1991) 226 Cal.App.3d 1467, 1483.

If the agency declines to require subsequent or supplemental 
environmental review, is a hearing required?

A Local & Regional Monitor v. City of Los Angeles
(1993) 12 Cal.App.4th 1773.
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What to do if the agency says, “prepare 
a subsequent (or supplemental) EIR”

Thoughts and observations on Hobson’s Choice No. 2.
Eller Media Co. v. Community Redevelopment Agency
(2003) 108 Cal.App.4th 25
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Questions, comments, wrap-up


